
























































WATER RESOURCES COMMITTEE
Council of the County of Maui

June 1, 2005

more people. I...I mean, if we touch that it will delay the Water Use and Development Plan,
and/or tracking permits, and/or answering permits, and/or our Well Head Protection programs,
and/or several other important things. It will take somebody on staff several weeks to put this
together, and then on top of that you’re asking for it all in one big spreadsheet. It’s kept in all
different kinds of databases. It’s not kept just in Excel. And so, you know, my apologies to you,
but it was an issue of triage.

COUNCILMEMBER KANE: Madam Chair.
CHAIR ANDERSON: Mr. Kane.

COUNCILMEMBER KANE: So here we are, June 1% 2005, and we’re getting a verbal response telling
us that they are unable to even begin to respond to this. In hindsight, wouldn’t it have been more
appropriate for them to write back after recognizing these as stated hundreds of questions and the
difficulties and respond to us so that we could then restate some of the priorities of the questions
that were posed, so that we can begin moving forward. Because the response now doesn’t do us
any good. It just shows a lack of willingness to be collaborative with each other. You’ve given
us nothing in writing, nothing in writing, except for now telling us, oh, we can’t answer this
because we’re going to stop and delay, and we’re gonna do all these things. You know what?
We need to . . . let’s make it easy for them then. Let’s ask them some very basic questions that
they can provide us some substantive response to so that we can start the ball rolling on
responding to a critical situation that is occurring out there. So fine. If that’s the answer, I
accept the answer. Fine. Next time put it in writing a week after you receive the letter when
you’ve recognized that this is a difficult set of questions to answer, and let us know that we can’t
answer it, so that we can move on and get something that we can answers to in, in a timely
manner. So that’s my comment to that, Madam Chair.

CHAIR ANDERSON: Mr. Kane, before you continue, I'd like to respond to that. If you’ll note, the
cover letter points out, the cover letter of transmitting this September 14™ <04 letter indicates that
this letter was previously sent to the Department in May of ‘02 and April of “03.

COUNCILMEMBER KANE: Yes.
CHAIR ANDERSON: And then again September of ‘04.
COUNCILMEMBER KANE: Yes.

CHAIR ANDERSON: And we have never had a written response. So the Department needs to realize
that if we're gonna work together, as you said, we need to be, I mean, we don’t expect super
human effort. We just expect courtesy and a written correspondence so that we know where we
stand. And I, I don’t think that this is beyond, you know, it’s been how many years? Three
years now, since we asked these questions with no written response. And basically, Members,
these questions are really the information that’s suppose to be contained in our Water Use and
Development Plan, and that Water Use and Development Plan is supposed to be updated every
year. If not, every month, every time they allocate water or a meter.
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You’ll note that the Commission on Water Resource Management responds to ever..., every land
use entitlement request to the Department of Water Supply’s standard letter that says, we can’t
guarantee any water. The Commission on Water Resource Management then responds and says,
please make sure when you allocate meters for this development that it’s included in your Water
Use and Development Plan. And the Department always says, of course, we’ll include it in our
Water Use and Development Plan. And now we’re told that none of this information is read...,
readily available. So how do we know where we’re at? There’s no balance sheet, and this is
critical if we are issuing building permits without guarantees of meters. Mr. Kane, would you
like to continue?

COUNCILMEMBER KANE: Yes, please. Thank you, Madam Chair, and I appreciate your comments.
And so, hopefully, now that we’re having some, some level of dialogue, whether it’s considered
hostile or whatever it’s considered, let’s get beyond all that stuff, and let’s start getting some
responses to some of the critical questions that we have. And so hopefully this morning, under
your signature, Chair, we can get a letter sent asking for something that’s, with the approval of
this body, let’s just get some status. Find out where we’re at. Generally speaking, what are our
existing commitments to what classifications, and how much water do we have available, and
let’s use the Central Maui water system as an example. Find out what do we have available,
what are the sources, what’s available from those sources, and what are our commitments based
on the availability of that, of the, of the water there, and if there’s anything left? And then, later
on, we can start asking the other questions about what are the pending issues, what’s on the
drawing board, what’s in the Community Plan, the General Plans coming up? All this
information is going to be critical for when we start that General Plan discussion. No sense we
start putting circles on maps and all this kind of stuff if we cannot even get answers that we need
to start making these things work.

So, I, I'm hoping that the Water Department, in the spirit of collaborating and working towards
getting these answers, can get the answers, and I, forgive my tone. It’s just, I'm just a little
annoyed at the response that we got a little earlier, and it’s just carrying through.

I'd like to move on, Madam Chair. Just one other point I'd like to make. I think Member
Johnson made a comment earlier, and I’d like to note that our office is working on an availability
rule. I think it’s up at Corp. Counsel, I believe, for form and legality, and we will be introducing
something that basically is saying that in order to get your development, you need something in
writing saying that you have a water source, and you cannot move forward until you have a
water source. Because I think it’s, I think it’s a bad way of doing land use planning when we’re
allowing people to move forward. As Mr. Kushi pointed out, banks are allowing loans to move
forward, people are moving forward all their things, and at the very end, we don’t have water.

So now you got people who expended millions and millions of dollars, getting people’s hopes up
that they’re gonna have this house that they’re gonna move into, only to be told sorry, no more
water. To me that’s wrong. So we gotta turn it around the other way. You find your water
source, you can get it dedicated, make sure it’s there, it’s reliable, and then you can start moving
forward. Just, I don’t know, and if there’s problems with that, we’ll have that in the discussion
when the bill comes forward, but I just wanted to make a comment there. And Madam Chair, if
again, if we, if somehow we can get a couple of basic questions put forward with the approval of
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this body and under your signature, I think that would help us be able to move forward. Know
where we are at, so we know where we’re going. Thank you.

CHAIR ANDERSON: Thank you, Mr. Kane, and I appreciate your efforts in bringing that, that bill
forward because I think, you know, no matter how long it takes us to get the Water Use and
Development Plan done, to get all these critical figures that we need to know what our balance is
on our bank account, at least if we have an availability rule that it would prevent us from getting
any deeper in the hole.

Based on the information that we got during the budget session, South Maui already has ten
million dol . . . ten million gallons committed for pending projects that we don’t have water for.
So we're digging a, a deep hole for ourselves. So I appreciate that, and we will definitely move
on that as soon as it comes down. I did want to draw your attention, Members, also that . . .
under the Water Use and Development Plan . . . I did send a letter to the Mayor asking him to
provide us, through the Department of Water Supply, a status of all the plans that the Department
is currently engaged in for developing more water source because all of this has to be approved
by the Council. We should be working right now in cooperation with the Administration on
what these new sources are going to be. And, and so we might have some idea down the road
what the cost might be, and how it might impact what we’re doing as far as water allocation in
this Committee overall. So we’ll look forward to that response. We, we haven’t received a
response from that letter either. Ms. Johnson, you have a question or comment?

COUNCILMEMBER JOHNSON: I, I just wanted to find out because I know that, we're going into the
summer, which is generally a drought period, and perhaps the head of the Board of Water Supply
could answer, are we or have we violated in terms of the over pumping of the aquifer, are we still
all right? I know that we’ve been designated, and I don’t want to find ourselves in a situation
where we’re still continuing to over pump and degrade the water resource. So if Mr. Tengan
could address that issue?

MR. TENGAN: Madam Chair.
CHAIR ANDERSON: Yeah, Mr. Tengan.

MR. TENGAN: Before I respond to that question, I'd like to apologize for us not getting the
information that you had requested in the past. It’s my responsibility to see that these
communications do take place, and I accept full responsibility for that. And I would hope that
the Council, whether it’s this Committee, the full Council, or any committee that the Department
works with doesn’t think that, I would hope that the Council doesn’t think that the Water
Department doesn’t want to cooperate with the Council. If we seem to be not cooperating, it’s
probably an oversight, and if we can be reminded, you know, that, that might help us also ‘cause
occasionally we do get involved, and we do get involved in concentrated efforts, and sometimes
we might just forget about something that’s going on right now. And so, L, I, I apologize for not
getting the response back to the Council.

Now in response to Member Johnson’s question, within the lao Aquifer, we’ve been averaging
about 16 point some odd million gallons per day, which is somewhat, is an amount between 80
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and 90 percent of the sustainable yield of the Aquifer, and we’ve been doing this pretty much,
you know, over the past year, year and a half. So we haven’t exceeded that 18, 18 million
gallons per day over a 12-month moving average. Occasionally, we might have gotten close or
we might have exceeded the 18 million gallons per day for a particular month but not over the
12-month moving average.

COUNCILMEMBER JOHNSON: Okay, and the reason I ask that, Madam Chair, is because I, I am
concerned about the actual health of the Aquifer, too, because once the resource is damaged in
any way, I, I just, you know, all the other conversations that we’re having, all the other decisions
we make are, are really pale in comparison to damaging that Aquifer. So I think that from my
own purposes, I wanna make sure that when these homes get occupied that are all ready to be
occupied--coming out of Wailuku and Mr. Spencer’s project is ready to be occupied, not to
mention a lot of the construction that’s taking place in South Maui--that all of a sudden one day
when these people turn on their tap, that we do exceed that sustainable yield, and we do begin to
degrade the resource. That’s my biggest concern of all, and I just wanna make certain that we’re
taking every precaution not to have that happen because, as Councilmember Kane said, we, we
have so many people depending on us that we can’t risk that. So if there’s anything that the
Department needs, I think this Council’s willing and this Committee’s willing to provide that so
... may I ask also if there is additional personnel or additional resources that we need to put at
your disposal to enable you to answer all these questions, is that something that’s an immediate
need or will the new budget be able to address that, Mr. Tengan?

MR. TENGAN: Madam Chair. Yes, we do have the resources now to, you know, to staff, to more
fully staff our Planning Division. We recently leased the old Hokama store building to relocate
our Planning Division. It’s gonna provide ample space for expansion of the Planning Division,
and, and we have the monies budgeted for the, for the lease of that building. We do have
additional staff that we’re recruiting for right now. So, hopefully, in a very short time we will
have enough people to, you know, to handle these requests for informations on a more timely
basis.

COUNCILMEMBER JOHNSON: Okay, and then in terms of software, because I know that some times
some of the programs are not totally compatible, are you up to snuff with regard to your
software, and your, all of your components to be able to provide the information in a format that
is, I guess, more user-friendly to coin one of the words that was used?

MR. TENGAN: As far as making the information more user-friendly, it would, it would help us to
know in what kind of format the user would like to have that information and, you know, we
may be able to accommodate that need. Anyway, we, we’ll try our best to make it, you know,
where it would be, in your words, more user-friendly.

COUNCILMEMBER JOHNSON: And, and I thank you, Mr. Tengan, because I know that to different
people user-friendly means different things.

MR. TENGAN: That’s right.
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COUNCILMEMBER JOHNSON: Because to a technical person, they might be able to understand
something far more technical than the layperson. So I just wanted to make sure that we have
given you the tools so that you’re able to respond, you know, because otherwise it doesn’t do any
good, Madam Chair, if we’re making requests and then we, we don’t provide, I guess, adequate
resources for them to be able to respond. So I’ll take you at your word that you have sufficient
resources now and that we should be able to move forward. Thank you.

CHAIR ANDERSON: On that note, I'm gonna just make one quick comment, Members, then I'm . . .
just to follow with what Ms. Johnson was saying, and then we’ll take a, a recess. You know, our
County Charter directs the Department of Water Supply in their primary function and that is to
protect, manage the water resources in the County and that the Department shall make studies,
surveys, and investigations relating to the locations and sources of water supply within the
County, the amounts available for current and perspective uses, the water resources which may
be available for such uses, and the maximum sustainable yield of such sources. That’s in the
Charter. That’s pretty clear, and I think that’s pretty user-friendly. If we just had that
information, we could go a long way in protecting our water resource and knowing how much
we have for future growth in what areas. So I just wanted to bring that forward because I don’t
think it’s a difficult task. It’s a primary function of the Department, and we’re gonna do
everything we can to help them provide that information. So, Members, let’s take a ten-minute
break. Is that sufficient for everyone?

COUNCILMEMBER KANE: Fifteen, 10:40, please.
CHAIR ANDERSON: Fifteen minutes?
COUNCILMEMBER KANE: 10:40 a.m.

CHAIR ANDERSON: Okay, we’ll reconvene at 10:40.
COUNCILMEMBER KANE: Thank you, Chair.
CHAIR ANDERSON: ... (gavel) ...

RECESS: 10:25 a.m.
RECONVENE: 10:46 a.m.

CHAIR ANDERSON: ... (gavel) ... The Water Resource Committee for June 1% is now called back
to order. Members, is . . . does anyone have any specific desire to address the Water Use and
Development Plan, per se? If youdon’t...Mr. Kane.

COUNCILMEMBER KANE: T'll just, just a, a reiterated note, I think that there’s, there’s, there’s
ongoing meetings, and I think tonight and tomorrow night are the two meetings that you've

noted--

CHAIR ANDERSON: Right, right.
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COUNCILMEMBER KANE: --in your comments. And I'm, and I'm, and I'm glad that that’s going
on. I just had one question, I think, couple of comments were made earlier that I wanted to get
clarification on.

CHAIR ANDERSON: Certainly.

COUNCILMEMBER KANE: I think it was referenced that the length of time for the, the plan to be
completed by one of our testifiers, I think, and then it was compared to in, and Mr. Freedman
made a clarification on the Big Island’s plan being done quicker. What is the anticipated length
of time that it’s going to take to get this, you know, going through the process as guided by
174C, HRS, for this process to be completed?

CHAIR ANDERSON: We did get a schedule that they had been going by. It, it, would you guys like to
respond to that in case it’s been changed since April?

MS. KRAFTSOW: The overall process is about a four-year process, but the Central Maui and
Upcountry Plans are supposed to be done within a year and a half, or actually more like a year
now, I guess. Time is flying a little too fast.

COUNCILMEMBER KANE: No, I just wanted to, just to get that verified, and I don’t know what your
intention, Chair, was with respects to this, whether or not you wanted to, for us to provide input
along the way, knowing that this is gonna come to us in the end for, for an, an adoption.

CHAIR ANDERSON: Yes, definitely. I think that we need to have input along the way. And I'm, I'm
gonna keep this kind of an open item on most of our meetings so that as we go along with other
things that we’re discussing, the rules, this availability, and there’s another bill that you have,
Mr. Kane, that we’re gonna be addressing, and I have some recommendations for allocation that
I’'m gonna be giving in a minute. So as we move forward with all the various issues that we have
in the Water Resource Committee, I think I'll probably just keep the Water Use and
Development Plan on our agenda so that we, at any time, because it is the over, overriding plan
for all of our water use, and I, I would like to, you know, make it possible for Members to
discuss it at any time. So that is my intention. So, but I did not intend to go into depth on the
Water Use and Development Plan today, only in that I wanted it on the agenda because it does, it
does have a lot to do with allocation, and, you know, if, if we had, let’s just put it this way, if we
had a current Water Use and Development Plan, we would be getting an annual update every
year on, on, on expansion of the plan, on, on what, what uses have been made within the plan.
So then, in other words, we’re getting an ongoing balance much like in our bank account and that
we then adopt it by ordinance. And in that way, Members, we’re making this public resource a
public issue, you know. And going out for the Water Use and Development Plan and getting
input to the public, that’s good but that’s only to bring us current, to current use. And we have
all these demands for future use coming online. And, you know, we need to take control as a
Council, as the elected body, as to how this future water is going to be used, and we need to do it
immediately because we’re on a slippery slope. If we’re issuing building permits without water
availability, it’s gonna bite us bad down the road some time soon. So ... I I’ve never heard of a
jurisdiction that would do that, that would issue a building permit without water availability.
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The two recommendations that I’'m gonna make today. Mr. Kushi brought up a really relevant
section in the State Water Code, which I have overlooked myself. I, I just never . .. I’ve read the
Water Code probably 20 times, and I’ve never noticed this, but maybe I just didn’t read it
correctly. But he’s, he, he believes, in his statement to us, and, Members, I'm, I'm not sure
where in your binder. David, do you remember where we put the State Water Code? I think I
might put it, might have added it into the Water Use and Development section, but I will double
check on that, Members, and make sure that you have it in your binders because this is, you
know, the State statute is really our overriding governing statute that we need to be following.
And we can change our County Code to suit our needs whenever we want, but the State statute
we can’t. We gotta follow it, and, and within its Section 174C-48, Section B, I'm just gonna
re-read what Mr. Kushi had presented to us earlier. “In its regulation of water resources in
designated water management areas, the commission shall delegate to the county boards of water
supply the authority to allocate the use of water for municipal purposes subject to the limits of
water supply allocated to the county boards of water supply in their role as water purveyors.”

Now, we’ve changed their authority, and the authority now lies with the Council and with the
Mayor. And I would imagine that if we were to allocate within this designated water
management area, we would want to go to the Board of Water Supply for their recommendation
on our proposed action. But the actual action would lay with the Council.

And so I think that this does give us the permission to allocate within the designated area, and,
and what we would have to do in order to not violate our own County Code would be to amend
two sections in the Chapter 2.90A section of the County Code, referencing allocation of water
use. And that section would be 2.90A-030, Section B, which currently reads, “If the commission
designates a water management area pursuant to chapter 14 . . . 174C, HRS, withdrawals or
diversions shall be pursuant to that chapter.

Well, I just read you the section of the chapter that allows the County to designate the water
within their municipal system. So we might have to tweak that a little bit. I'm not so certain.
Maybe we’ll ask Mr. Kushi when I finish this next one.

Section 2.90A-040, Procedure for allocation, Section F says, “The allocations shall continue so
long as the withdrawal exceeds seventy percent of the sustainable yield of an area and until the
state designates an area as a water management area pursuant to 174C”. So we’d have to change
that part because we have been designated, and I think that until kind of nullifies our authority
for allocation.

COUNCILMEMBER KANE: Madam Chair. Oh, I'm sorry.

CHAIR ANDERSON: Yeah, just one second, Mr. Kane. And ... so I'm, I'm looking for changes in
those two sections, and also . . . well, I'll leave at that for now and, and take your questions.
Mr. Kane.

COUNCILMEMBER KANE: Yeah. Madam Chair, if your intent is to amend the code to be consistent

with the, with HRS 174 and, and the, the part within that, then that would, I would, I would hope
that you would allow your staff in working with Corp. Counsel, to make the necessary language
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changes and then provide it, and then, and then have that submitted. Seems like it would be a
doc. trans. right to this, or if it’s not, then it has to go through Council and get put in, and then we
can go ahead and do that--

CHAIR ANDERSON: Yeah, that’s what I--

COUNCILMEMBER KANE: --as a separate item, and then we can go ahead and make that move to get
the consistency thing handled.

CHAIR ANDERSON: That’s what I intend to do, Mr. Kane.
COUNCILMEMBER KANE: Good, good.

CHAIR ANDERSON: And also, at the same time, we can take up your availability provision. And yes,
we would definitely have the staff do this, and send it to Corp. Counsel, and I'm not, I don’t even
know that we need to bother with the Commission on Water Resource Management at this, at
this point in time. I think their, their hands are really full, and they are very short-staffed, and I
don’t know that they really care, you know, to the point. I don’t want to send something to them
and then wait months for, for a response. I want us to act on what we have authority over, which
is our own County Code, and you know, we need to take control. Somebody needs to take
control, and I see this as a real viable option for us to use. So if there’s any comments in that
regard, if anybody has any concerns or, you know, recommendations, I, I'd be happy to hear it.
And even, you know, outside this Committee, if after you’ve thought it over if you have some,
some ideas or some concerns, please don’t hesitate because I’'m gonna be bringing this forward
again as soon as possible . . . (CHANGE TAPE) . .. Hopefully, we can get the numbers that we
need and, you know, even if we focus primarily on the Central area and the West Maui area, that
will be a big step in the right direction. And then we’ll worry about the other districts as we go
along, but those are the two criti..., critical areas where water demand exceeds what we have or
are soon to exceed what we have, and there’s a lot of demand for building in those areas. And
also, affordable housing. And that’s our, our whole purpose here today is to make sure that we
have water for those, for those affordable houses that, that wanna come online. So, Members, is,
is, is there anything else anyone wants to add? Any questions? That’s the direction we’re gonna
be taking with this and I hope everyone agrees.

COUNCIL MEMBERS VOICED NO OBJECTIONS.
CHAIR ANDERSON: Department, do you have any comments or Mr. Kushi?
MR. TENGAN: Thank you, Mrs. . . . Madam Chair. No comments.

CHAIR ANDERSON: Okay, Members, then I think we can adjourn this meeting for today. Thank you
all.

COUNCILMEMBER KANE: No objections to deferral.

CHAIR ANDERSON: Oh, I'm sorry. We’ll defer this item. Any, any objections?
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COUNCIL MEMBERS VOICED NO OBJECTIONS.
ACTION: DEFER PENDING FURTHER DISCUSSIONS

CHAIR ANDERSON: Thank you, Members. We’ll see you in two weeks. Meeting of June 1*' of the
Water Resource Committee is now adjourned. . .. (gavel). ..

ADJOURN: 11:04 a.m.
) APPROVED:
" MICHELLE ANDERSON, Chair
Water Resources Committee

wr:min:050601 :df Transcribed by: Delfey Fernandez
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